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STATEMENT OF THE CASE
This is an appeal from a judgment entered

against the defendants on the 1st day of August,

1930, by the District Court for the territory of

Alaska, Third Division. The plaintiff brought an

action against the Alaska Consolidated Oil Fields,

a Washington Corporation, and against Henry R.

Harriman, a resident of the State of Washington,

for work and labor performed and services ren-

dered by said plaintiff, and by his several assignors,

as set forth in the Complaint. In his prayer, the
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plaintiff prays for personal judgment against said

defendants, and each of them, for the sum of Six

Thousand One Hundred Ninety-seven Dollars and

Seven Cents ($6,197.07), together with interest,

Attorney fees and costs. Plaintiff also prays that

his lien, and those of his assignors, upon and against

the premises and property of the defendants, be ad-

judged and declared to be first, prior and superior

liens upon said premises and property for the full

amounts thereof; that said liens be enforced and

foreclosed, and that said premises and property be

sold under the judgment of the Court, for the sat-

isfaction of the sums so due from defendants to

plaintiff; that said liens be adjudged and declared

to be prior and superior to any and all other liens,

claims, rights, titles or interest of said defendants,

or either of them, and that the sale of said premises

and property, under the judgment to be rendered,

be made in accordance with law, and the practice

of said Court; that the liens attempted to be de-

clared and foreclosed consist, in part, of purported

liens against defendants* right, title and interest in

and to the Ruby Oil Claims, Nos. 1, 2, 3, 4, and 5;

Chilcat Oil Claim, No. 11; Barrett Oil Claims, Nos.

1, 2, and 3; Burls Oil Claim, No. 7, and Puffy Oil

Claims Nos. 6, 7 and 8; all situated in the Katalla

Oil Fields, about 11 miles in an easterly direction

from the town of Katalla, in the Cordova Recording

Precinct, Third Division, Territory of Alaska.

During the course of proceedings, defendants
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moved to quash said asserted liens (Tr. 78), and

demurred to the Complaint (Tr. 82 and 83). Said

motion and demurrer were stricken by the Court

upon motion of plaintiff. (Tr. 99 to 101).

Thereafter, on the 1st day of August, 1930, the

Court made and entered its judgment against the

defendants, and each of them, as set forth at pages

101 to 106 of the transcript.

That among other provisions, said judgment

ordered to be sold for the satisfaction thereof, all

of said defendants' right, title and interest in and

to the Ruby Oil Claims, Nos. 1, 2, 3, 4, and 5; Chilcat

Oil Claim, No. 11; Barrett Oil Claims, Nos. 1, 2 and

3; Burls Oil Claim, No. 7; and Puffy Oil Claims,

Nos. 6, 7 and 8; all situated in the Katalla Oil Fields.

All of the lands upon which liens are claimed,

excepting the lands described as Chilcat, Number 11,

Claim, are included and embraced in oil and gas

prospecting permits, issued or pending under the

provisions of the Oil Leasing Act, approved Feb-

ruary 25, 1920 (41 Stat. 437), as follows:—

"(1) Ruby Numbr 1 claim and Burls Number 7

claim, permit Anchorage 04649-50-52, issued

August 19, 1924, to defendant corporation,
—being noncontiguous tracts.

(2) Ruby Numbers 2, 3, 4, and 5, inclusive, and
Barrett Numbers 1, 2, and 3, inclusive, per-

mit Anchorage 07334, issued January 22,

1930, to defendant corporation.

That the Court will note that during the

months of July, August, September, October,
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and November, and until said January 22,

1980, and during the period when the al-

leged work was performed, defendant had
only a permissive and nonassignable form
of possession, pending action on its applica-

tion for a preference permit to this area,

until same might ripen into the license of an
oil permit. (60)

(3) Puffy Number 6, included in defendants' Per-
mit Application Anchorage Number 0611, to

which the same observations apply.

(4) Puffy Numbers 7 and 8, included in Permit
Anchorage Number 04398, issued and stand-

ing in the name of one Campbell, under date

of February 2, 1921,

That as to Chilcat Number 11 Claim, a patent

dated July 19, 1929, was issued and delivered to de-

fendant corporation during the month of February,

1930.

That the title to the patented and permit lands

aforesaid rests and did rest in the United States of

America during all the time and times during which

the alleged work was performed or materials fur-

nished." (Tr. 80, 81).

ASSIGNMENT OF ERRORS
In presenting the Assignment of Errors (Tr.

112), we shall discuss the same together as raising

one principal issue, to-wit: Have the defendants

such an interest in said Oil Claims, under the oil

and gas prospecting permits, as to subject them to

the alleged liens of the plaintiff? The defendants



vs. William Rains 5

contend that said permits are not subject to a lien,

and therefore the final judgment entered herein is

erroneous in so far as it orders the foreclosure and

sale of such pretended liens upon these permits.

ARGUMENT.
The Secretary of the Interior is given authority

to issue prospecting permits for oil and gas to prop-

erly qualified persons. See 30 U. S. C. A. 221.

Under the authority given the Secretary of the

Interior, 30 U. S. C. A. 183, the Secretary of the In-

terior is reserved the right to cancel any or all

prospecting permits, and said right of cancellation

is made a part of the prospecting permit.

Under the general authority given the Secretary

of the Interior, no lease or prospecting permit shall

be assigned or sub-let, except with the consent of the

Secretary of the Interior. (30 U. S. C. A. 187).

Practically the same rights as are given for

prospecting permits for gas and oil, are given for

prospecting permits for sodium. We are quoting,

at length, from the leading case construing the

above Act which has particular reference to the

rights under the sodium permits:

—

American Sodium Co. vs. Shelley (Nev. 1929)
276 Pac. 11:—
"In view of the Leasing Act of Congress,

which admittedly authorizes the Secretary of

the Interior to prescribe all necessary and pro-

per rules and regulations and to do any and all

things necessary to carry out and accomplish
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the purposes of the Act (USC Title 30, Sect.

189 (80 (J. S. C.A. Sec. 189)), and particularly,

the authority contained in Section k!61 (UbO

"We are not in accord with the contention of

counsel for the defendants that such regula-

tions and conditions is inconsistent with and re-

pugnant to law. Whatever may be the charac-

ter of the right secured by a sodium permit, it

is not an indefeasible right which comes with a

grant of title ownership, but depends upon the

qualifications of the permittee and at all times

upon certain acts to be continuously performed
for a period not exceeding two years. Section

>261^ The condition not to assign or transfer

Title 30 (30 U. S. C. A. Sect. 261)), the Secretary

of the Interior, wisely, we think, incorporated

in sodium permits the condition above quoted."

(That permits could not be assigned without the

permission, consent and approval of the Secre-

tary of the Interior.) "It is just as essential to

the proper carrying out and accomplishment of

the purpose of the Leasing Act of Congress for

the Secretary of the Interior to know the quali-

fications of the assignee of a permit as it is for

him to know the qualifications of the permittee

;

otherwise, a qualified permittee could with im-

munity assign or transfer his permit to an un-

qualified assignee, and thus abrogate the act

itself.

/the permit granted Arthur Warnken without

the express consent in writing of the Secretary

of the Interior, being in our opinion necessary

i and proper to carry out and accomplish the

purposes of the leasing Act of Congress, it is

not inconsistent with or repugnant to law. This

being true, the regulation should have the force

and effect of a statute. Hodgson vs. Mid-West
^Oil Co. (D. C.) 297 Fed. 273. This conclusion.
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however, is not decisive of all the legal ques-
tions involved in the appeal from the judgment.

The cross-complaint of the defendant Jennie
Baldwin Shelley, proceeds upon the theory that

their codefendant, Arthur Warnken, in viola-

tion of his fiduciary duty and with the purpose
and intention of excluding his co-defendants
from the benefits to be derived from his sodium
permit so assigned and transferred by him to

the trustees named in his declaration of trust,

procured a lease from the government to mine,

remove, and dispose of all the sodium in, upon,
and under a portion of the land covered by the

Warnken permit, and that said Warnken and
said Guild hold the legal title to the leasehold

interest granted subject to and in trust for the

defendants as to their undivided one-third in-

terest in said leasehold. The defendant, by her
cross-action, seeks, in short, to have a trust,

impressed upon so much of the leasehold of

plaintiff as is covered by the sodium prospect-

ing permit granted Arthur Warnken.

In order to support the view in equity and
good conscience that Warnken procured the

lease in violation of his fiduciary duty, it would
be necessary to allege definite facts (not mere
inferences and conclusions) sufficient to show
an existing fiduciary relation between the de-

fendants and Arthur Warnken. There is noth-

ing in the cross-complaint to show^ this unless

such relation necessarily arose because of the

assignment for a consideration by Warnken of

his sodium permit, as a trust estate. We are of

the opinion that mere sodium prospectinsr oer-

mit, as authorized bv the Leasinor Act of Con-
gress, is a mere privilege, personal in character,

and cannot be trusteed. A permit is granted
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only to those who possess the qualifications pre-

scribed by the act, and is for a period of not ex-

ceeding two years, at all times dependent upon
the execution of the permit in accordance with
its terms. The permit is exclusive, it is, true

but in no event can it ripen into title ownership.

The most that is granted by the government as

a reward for the discovery of commercial so-

dium in commercial quantities is that the per-

mittee is entitled to a lease of one half the land

embraced in his permit, in compact form. Cir.

699; 47 Land Dec. 529.

"There is nothing in the cross-complaint to

show that sodium was discovered by the per-

mittee or his assignee upon the land embraced
in the permit. In this situation we do not per-

ceive upon what principal of law or equity the

defendants can have the lease in question im-

pressed with a trust in their favor upon that

portion of the land embraced in the Warnken
permit.

"One cannot impose a trust on a leasehold

that neither he nor his grantor at any time

were, or now are, entitled to receive, or any part

thereof. Hodgson vs. Federal Oil and Develop-

ment Co., 274 U. S. 15, 47 Sup. Ct. 502, 71 L. Ed.

901, 54 A. L. R. 869, affirming (CCA) 5 Fed.

(2d) 442. Further in this connection we may
observe that court of equity is with out juris-

diction to grant relief to one claiming a prefer-

ence right as against one in possession under

a lease from the government, the title still be-

ins: in the government. Wilson vs. Elk Coal Co.

(CCA) 7 Fed. (2d) 112, and cases cited. In no
admissible view of the Leasing Act of Congress

is the cross-complainant shown to be entitled

to the lease in controversy of any interests

therein. Her cross action seems to be based en-

tirely upon the pleaders misconception of the
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applicable law—the Leasing Act of Congress
designed to promote the mining of and the con-

servation of the valuable deposits on the public

domain named in the Act, coal, phosphate, oil,

oil shale, gas, and sodium. The conservation

of these deposts is a matter of great public

moment and concern, and their disposition can-

not be too carefully safeguarded for the pro-

tection of the government."

This case, in effect, holds that prospecting per-

mits is not an indefeasible right which comes with

a grant of title ownership, but depends upon the

qualifications of the permittee and at all times upon

certain acts to be continuously performed by the

permittee over a period of years. Further on, the

Court holds that the prospecting permit is a mere

privilege, personal in character, and unable to be

trusteed. Under the Act, the permit—is a privilege

given by the sovereign only to those persons who

meet the qualifications of the sovereign, and to such

assignee as the sovereign, through one of its execu-

tive officers, the Secretary of the Interior, may ap-

prove and find qualified.

The Federal and State Courts have said, in a

number of cases, where title remains in the govern-

ment, that the State or Federal Courts will not in-

terfere with the administration of said lands by the

Land Department, or the Secretary of the Interior.

See Sullivan vs. Mammoth Oil Co., 22 Fed. (2d) 663:

"So long as the title to public lands is in the

United States, the Courts will refuse to inter-
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fere with the Land Department in its adminis-

tration.

Bockfinger vs. Foster, 190 U. S. 116, 121; 23

S. Ct, 836; 47 L. Ed. 975.

Marquez vs. Frisbie, 101 U. S. 473, 474; 25 L.

Ed. 800.

This Court has with a strong hand upheld the

doctrine that so long as the legal title to these

lands remained in the United States, and the

proceedings for acquiring it were as yet in fieri,

the Courts would not interfere to control the

exercise of the power thus vested in that trib-

unal. To that doctrine we still adhere.

United States ex rel McBride vs. Schurz, 102

U. S. 378, 395; 26 L. Ed. 167.'"

Kolachny vs. Galbreath, 26 Okla. 772, 110 Pac.

902, 38 L. R. A. (N. S.) 451.

Wilson vs. Elk Coal Co., 7 Fed. (2d) 112. Certi-

orari denied 46 S. Ct. 203, 269, U. S. 587.

Reed vs. St. Paul M. & M. Ry. Co., 234 Fed. 123.

Ripinsky vs. Hinchman, 181 Fed. 786; 186 Fed.

151.

Proctor vs. Painter, et al (CCA 9th) 15 Fed. (2d)

974.

In the case of Kolachny vs. Galbreath, supra, the

Court said:

—

"The lease relied upon by the plaintiff does

not vest in him the title to the oil and gas in

said land, and is not a grant of any estate there-

in, but is simply of a grant of a right to prospect

for oil and gas, no title vesting until such sub-
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stances are reduced to possession by extracting

same from the earth—an incorporeal here-

diiament.

Payne, et al vs. Neuval, et al, 155 Cal. 46, 99

Pac.476;

Richlands Oil Co. vs. Morriss, 108 Va. 288, 61

S. E. 762;

Rawlings, et al vs. Armel, et al, 70 Kan. 778,

79 Pac. 683;

Dickey vs. Coffeyville Vitrified Brick Tile Co.,

69 Kan. 106, 76 Pac. 398;

Emery vs. League, et al. 31 Tex Civ. App. 474,

72 S. W. 603;

Detlor, et al. vs. Holland, 57 Ohio St. 492, 49

N. E. 690, 40 L. R. A. 266;

Wagner, et al. vs. Mallory, et al 169 N. Y. 501,

62N. E. 584;

Kelley vs. Keys, et al. 213 Pa. 295, 62 Atl. 911,

110 Am. St. Rep. 547;

Toothman vs. Courtney, 62 W. Va. 169, 58 S.

E. 915;

Carter vs. County Court, 45 W. Va. 806, S. E.

216, 43L. R. A. 725;

Thornton on Oil & Gas, Sec. 51-53."

In a recent case from the Supreme Court of Mon-

tana, Aronow vs. Hill, 286 Pac. 140, the Court holds

that

—

"The Department of the Interior has un-

doubted right to withhold approval of assign-



12 Alaska Consolidated Oil Fields et al

ment of oil and gas prospecting permit, in view

of Act, February 25, 1920.

Section 13, 41 Stat. 441 (30 U. S. C. A. Sec.

221), authorizing assignment with consent of

the Secretary of the Interior."

In the case of Kelly vs. Keys, (Pa. 1906), 62 Atl.

911, it was held that where the plaintiff acquired

the exclusive privilege to go on land to prospect

and mine for oil, the grantor to receive part of the

oil mined, he acquires no estate in the land or oil,

but is a mere licensee, and cannot maintain eject-

ment against the grantor, or those claiming under

him by a subsequent grant, if he has never been in

possession, though at the time of the ejectment oil

was being produced in paying quantities.

We quote from the case of Marrs vs. City of

Oxford (D. C. Kansas) 24 Fed. (2d) 541, 32 Fed.

(2d) 134:—

"Oil and gas, because of its migratory and
fugacious nature, is not property in the sense

that minerals in place are property; the right

of the owner, under the law generally, and par-

ticularly under the Kansas law, is the nght of

appropriation, having due the regard to the

rights of other owners in the same pool."

In the case at bar, appellee. Rains, is attempting

to foreclose a lien against the prospecting permits

of appellants, and to have the same sold in order to

satisfy the lien judgment and costs. The prospect-

ing permits are mere non-transferable, or non-

assignable privileges to go upon the land to prospect
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for gas and oil. There is no ownership as auch in

the appellants which is, or can be subject to attach-

ment, execution or sale. The title to the lands dur-

ing the time of the existence of the prospecting

permits remains in the United States, and as such

is not subject to attachment, execution or sale.

See 40 Corpus Juris, pages 58, 61 and 63;

At page 58:

—

"A mechanic's lien cannot attach to, or he

enforced against, crown property; the lands,

building, or property of a state, county, or
town.***"

At page 61 :

—

"A mechanic's lien may attach to, *** (pro-

perty) provided such interest is such that it can

be assigned, transferred, mortgaged, or sold

under execution.***"

At page 63:

—

'* A lessee under an ordinary oil and gas
lease does not have such an interest in land

as will support a mechanic's lien even though
oil or oras is discovered.***"&'

And quoting further from 6 Corpus Juris, page
192:~

•*The general rule is that in order for pro-

perty, whether real or personal, to be liable to

seizure under attachment, it is necessary that

it should be of such character that it would be
liable to be seized under execu*"' -" ^."* ^.

""•^.~ ": "-

fendant in the attachment p.- .
.^

have some right or title, legal or equitaibe. there

to.***"
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And at page 94 quoting again:

—

"The mere fact that the attachment defend-

ant is in possession of property does not render

it subject to the attachment, when such posses-

sion is held under another who is the true

owner.

It has been said that if an interest can be dis-

posed of by will, contract, or other conveyance
under the statute, there would seem to be no
valid objection to its attachment."

There could be no sale, or assignment of the

gas and oil prospecting permits without the express

approval of the Secretary of the Interior, as pro-

vided by law. The oil and gas prospecting permits

are the same as the sodium permit spoken of in the

case of the American Sodium vs. Shelley, supra,

where the Court so well said:

—

"***It is not an indefeasible right which comes
with a grant of title ownership, but depends
upon the qualifications of the permittee and at

all times upon certain acts to be continuously

performed for a period not exceeding two
years.***"

Shall it be said that the Courts may, by judicial

sale under lien foreclosure, force the Secretary of

the Interior to accept as assignee, or purchaser,

under the foreclosure statutes, any person or per-

sons who may, or might purchase said prospecting

permits? This, it seems to us, would be entirely at

variance with the intent of Congress, as expressed

in the Act of February 25, 1920, (30 U. S. C. A. 221),
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in that the lands which may contain valuable min-

eral or oil rights were and are the property of the

United States Government, and the government

acting by and through its agents, the Secretary of

the Interior, and considering the conservation and

development of the natural resources, is vitally in-

terested in the ability and qualifications of the

person, or persons given, or granted, the right and

privilege to prospect on certain of the government's

lands for gas and oil, or other mineral deposits.

Congress, because of this vital interest in the nat-

ural resources of the Nation, has properly placed

within the hands of the Secretary of the Interior,

the right to pass upon the qualifications of the ap-

plicant for a prospecting permit, and in furtherance

of this right, has given the Secretary of the Interior

the right to pass upon the qualifications of any per-

son to whom the permittee may wush to assign this

right. To permit this right to be sold under judicial

sale, or Marshal's sale, would, or might force upon

the Secretary of the Interior, a party, or parties

wholly unfitted and disqualified to hold or develop

a prospecting permit.

The liens attempted to be foreclosed in the case

at bar, are based upon Chapter 38 of the Session

Laws of Alaska for 1921. Under this Act, it is pro-

vided that liens shall exist for certain specified

work, etc., done by virtue of a contract expressed or

implied, with the owner, part-owner or lessee of any
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interest in real estate, or with the authorized agent,

owner, or part-owner, or lessee of such owner.***"

Under the uncontroverted affidavit of Henry R.

Harriman, one of the appellants herein (Tr. 79), it

appears that appellants are not (1) the owners, (2)

part-owners, (3) lessees of any interest in real es-

tate, (4) the authorized agents of the owner or part-

owner, or lessees of such owner. And under the gas

and oil prospecting permit, the appellants are not,

and were not at the time of the commencement of

this action or at the time said services were ren-

dered, and materials furnished, the owners, part-

owners, lessees of any interest in real estate, or the

authorized agents of the owners, or part-owners,

or lessee of such owners. They had and have merely

a permit to prospect for gas and oil on said claims,

a right which is personal and unassigned, except

with the approval and consent of the Secretary of

the Interior.

We respectfully submit under the facts and law

in this case, that the part of the judgment which

attempts to foreclose and order sold those certain

gas and oil prospecting permits of appellants is

erroneous and should be stricken from said judg-

ment.

Respectfully submitted,

WINTER S. MARTIN,
ARTHUR COLLETT, Jr.,

HARRY S. REDPATH,
Attorneys for Appellants.


